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In the Court of Appeals of the district of Columbia. 


U. S. ex Rel. Henry D. Phillips, Appellant, 

m. 

Ethan A, Hitchcock, Sec’y/&c., et al. 


No. 1176. 


a Supreme Court of the District of Columbia. 


United States ex Rel. Henry D. Phil-^ 
lips. Petitioner, 


vs. I 

Ethan A. Hitchcock, Secretary of the In¬ 
terior, and ^H. Clay Evans, Commissioner 
of Pensions, Respondents. 


No. 44947. 


At Law. 


United States of America, I 
District of Columbia, J 

Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the .city of Washington, in said District, at the tim^ 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Mandamus, <^c. 

Filed September 25,1901. 

In the Supreme Court of the District of Columbia. 

No. 44947. 


To the honorable the supreme court of the District of Columbia: 

The petition of Henry D. Phillips, of full age, a citizen of the 
United States residing in the city of Washington, in the said Dis¬ 
trict of Columbia, respectfully shows that he is a person appearing 
of record, in the office of the Secretary of the Interior, as having 
complied with the requirements of the regulations prescribed by 
said Secretary for the recognition of attorneys or agents for claim¬ 
ants before the Department of the Interior, and is therefore and 
thereby authorized to prosecute any claim for pension before the 
Pension Bureau, in accordance with the rules and regulations of 
said Interior Department, and was so entitled on the fourth day of 
October, eighteen hundred and ninety-nine, and for a long time 
priqr thereto ; that your petitioner on said fourth day of October, 
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eighteen hundred and ninety-nine, as attorney for Thomas Irwin, 
who was a private in Company D, 77th regiment, Pennsylvania 
infantry, in the war known as the war of the rebellion, filed a 
declaration for increase of his pension theretofore granted, as here¬ 
inafter more particularly mentioned and set out; that prior to tJie 
said fourth day of October, eighteen hundred and ninety-nine, the 
said Thomas Irwin was granted an invalid pension, certificate No. 
753,947, under and by virtue of the provisions of section 

2 2 of the act of Congress entitled “An act granting pensions 
to soldiers and sailors who are incapacitated for the perform¬ 
ance of manual labor, and providing for pensions to widows, minor 
children and dependent parents,” approved June 27th, 1890, which 
provides: 

“ That all persons who served ninety days, or more, in the mil¬ 
itary or naval service of the United States during the late war of 
the rebellion, and who have been honorably discharged therefrom, 
and who are now, or who may hereafter be, suffering from a mental 
or physical disability of a permanent character, not the result of 
their own vicious habits, which incapacitates them from the per¬ 
formance oi manual labor in such a degree as to render them un¬ 
able to earn a’support, shall . . . be placed upon the list of invalid 
pensioners of the United States, and be entitled to receive a pen¬ 
sion not exceeding twelve dollars per month, and not less than six 
dollars per month, proportioned to the degree of inability to earn a 
support; and such pension shall commenee from the date of the 
filing of the application in the Pension Ofiice, after the passage of 
this act, upon proof that the'disability then existed, and shall con¬ 
tinue during the existence of the same.” 

That the said Thomas Irwin’s last aforesaid pension was granted 
for the following-named mental or physical disability,” to wit, 
“general debility,” and which said pension was granted at the rate 
of six dollars per month, and which said rate was “ proportioned 
to the degree of (his) inability to earn a support.” 

That on said fourth day of October, eighteen hundred and ninety- 
nine, your petitioner, as attorney for the said Thomas Irwin, 

3 as aforesaid, filed in the Pension Bureau a declaration for 
increase of pension for said Thomas Irwin, in and by which 

said petition it was alleged that the pensioner was suffering from 
rheumatism, heart trouble, vertigo, and impaired sight, in addition 
to the disabilities for which he had formerly been pensioned, as 
aforesaid; and thereupon and thereafter such proceedings were had 
under said declaration for increase of pension, as aforesaid, that 
on March eighteenth, nineteen hundred and one, a certificate was 
issued by the Commissioner of Pensions, increasing the rate of pen¬ 
sion of said Thomas Irwin to twelve dollars per month, to date 
from February twenty-first, nineteen hundred, the date of holding 
the medical examination had under such claim for increase. 

That on the day of the issue of said certificate of increase of pen¬ 
sion your petitioner was certified and paid a fee of two dollars for 
his services in said claim for increase, said Commissioner of Pen- 
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sions, SO certifying, claiming that no greater fee was due and pay¬ 
able to your petitioner by reason of the provisions contained in the 
fourth proviso of “An act making appropriation for the payment of 
invalid and other pensions of the United States for the fiscal year 
ending June 3,1892, and for other purposes,” approved March 3rd, 
1891, which reads as follows : 

“Hereafter no agent or attorney shall demand, receive, or be 
allowed any compensation under existing law exceeding two dol¬ 
lars, in any claim for increase of pension, on account of the increase 
of the disability for which the pension has been allowed.” 

That the fourth section of the aforesaid act of June 27th, 1890, 
provides as follows: 

4 “ That no agent, attorney, or other person engaged in pre¬ 
paring, presenting or prosecuting any claim under the pro¬ 
visions of this act shall, directly or indirectly, contract for, demand, 
receive, or retain, for such services in preparing, presenting, or pros¬ 
ecuting such claim, a sum greater than ten dollars, which sum shall 
be payable only upon the order of the Commissioner of Pensions by 
the pension agent making payment of the pension allowed.” 

That on May thirteenth, nineteen hundred and one, your peti¬ 
tioner entered an appeal to the honorable the Secretary of the In¬ 
terior from the action of the Bureau of Pensions in the certification 
and payment to him of the said fee of two dollars, on the issue afore¬ 
said of March 18th, 1901, granting an increase of pension to the said 
Thomas Irwin, contending that he was entitled to a fee of ten dol¬ 
lars, under and by virtue of the provisions of the fourth section of 
the aforesaid act of June 27th, 1890, and that on June twentieth, 
nineteen hundred and one, the said honorable Secretary of the In¬ 
terior denied the said appeal, and affirmed that “ the fee in a claim 
for increase under the act of June 27th, 1890, regardless of the cause 
upon which said claim is based, is governed by the fourth proviso 
of the pension appropriation act of March 3rd, 1891, and cannot ex¬ 
ceed two dollars.” 

Your petitioner shows that he has been advised and believes, and 
therefore charges, that as the original issue of pension to the said 
Thomas Irwin was granted on account of the following-named “ men¬ 
tal or physical disability,” to wit, “general debility,”and that as 

5 the issue of March eighteenth, nineteen hundred and one, in¬ 
creasing the said pension, was for the following-named “ men¬ 
tal or physical disability,” to wit, “rheumatism, heart trouble, 
vertigo, and impaired sight,” your petitioner is entitled to be certi¬ 
fied and paid a fee of ten dollars for preparing, presenting, and 
prosecuting the claim of the said Thomas Irwin for increased pen¬ 
sion under the provisions of said act of June 27th, 1890. 

Your petitioner therefore respectfully prays that a writ of man¬ 
damus may issue out of and under the seal of this honorable court, 
to be directed to the Honorable Ethan A. Hitchcock, Secretary of 
the Interior, and the Honorable H. Clay Evans, Commissioner of 
Pensions, commanding and enjoining him, the said Secretary of the 
Interior, to grant the prayer of your petitioner’s said petition of ap- 
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peal aforesaid, and commanding and enjoining him, the said Com¬ 
missioner of Pensions, to certify and order paid, according to th e 
course and practice of the Pension Bureau, a fee of ten dollars pro¬ 
vided for in the 4th section of said act of June 27th, 1890, or such 
part thereof as remains unpaid (two dollars thereof having been 
paid upon the certification and order of said Pension Commissioner 
upon the issue of said increase of pension certificate, as aforesaid); 
and your petitioner, as in duty bound, will ever pray, &e. 

HENRY D. PHILLIPS, 

Attorney pro Se. 

SCOTT E. CAMMELL, 

E. R. WALKER, 

Of Counsel, 

6 State of New Jersey, 1 
County of Mercer^ 

Henry D. Phillips, the above-named petitioner, being duly sworn 
according to law, on his oath says that he has read over the fore¬ 
going petition and knows the contents thereof, and that the facts, 
matters, and things therein stated are true to the best of his knowl¬ 
edge, information, and belief. 

HENRY D. PHILLIPS. 

Sworn to and subscribed before me this 27th day of Julv, 1901. 

WM. F. CLEMMER, 

[seal.] Notary Public. 


Rule to Show Cause. 
Filed-,-. 


In the Supreme Court of the District of Columbia. 


United States ex Rel. Henry D. Phillips,^ 

Petitioner, 


vs. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan A. Hitchcock, Secretary of the 
Interior, Respondents. 




At Law. No. 44947. 
On Petition for 
Mandamus. 


Upon reading the petition for writ of mandamus in the above- 
entitled cause, and upon consideration of the same: 

7. It iSj on this 20th day of September, on motion of Henry 

D. Phillips, attorney pro se, ordered that the respondents do 
show cause before the undersigned, oh the first day of October next 
(1901), at 10 o’clock in the forenoon, at the court-house, in circuit court 
room number two, in the city of Washington, D. C., why a writ of 
mandamus should not issue, according to the prayer of the said 
petition; and it is further ordered that a copy of the said petition 
and afi&davit thereto annexed and of this order be served upon. 
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each of the said respondents within five days from the date 
hereof. 

E. F. BINGHAM, 

Chief Justice, 

MarshaVs Return. 


Served copy of within order and copy of the petition and affi¬ 
davit in this cause on H. Clay Evans, Commissioner of PeDsions, 
and on Thomas Byan, acting Secretary of the Interior. 

Sept. 25,1901. ^ , 

AULICK PALMER. MofrMk 


8 


Return to Rule to Show Causes 


Filed October 1,1901. 

In the Supreme Court of the District of Columbia. 

United States ex Rel. Henry D. Phillips^ 

vs. 1 

Ethan A. Hitchcock, Secretary of Interior, ^ No. 44947. At 
and H. Clay Evans, Commissioner of Pen¬ 
sions. 


Now come the said respondents, Ethan A. Hitchcock, Secretary 5f 
the Interior, and H. Clay Evans, Commissioner of Pehsibh^, and for 
a return to the rule to show cause heretofore, on the 20th day of Sep¬ 
tember, 1901, issued in the above-entitled cause, why a writ of man¬ 
damus should not issue as prayed therein, respectfully show unto 
the court that the said petitioner hath not, in and by his said peti¬ 
tion, set forth facts sufficient to require these respondents to do and 
perform the acts in said petition prayed, for the following reasons : 

1. Because the subj pet-matter set forth in said petition is purely 
of executive cognizance, resting in-the judgment and discretion of 
these respondents as Secretar}?- of the Interior and Commissioner of 
Pensions in the ordinary discharge of their official duties. 

2. Because the aforesaid subject-matter is one in which judgment 
and discretion are to be exercised. 

8. Because the petition does not state facts sufficient to constitute 
a cause of action. 

4. Because the petition is bad in substahieei 
9 Wherefore these respondents pray that the aforesaid rule 

may be discharged and that the said petition be. dismisse(J 
at the cost of the petitioner. 

ASHLEY M. GOULD, 
Attorney for Respondents. 
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Replication. 

Filed October 14,1901. 

In the Supreme Court of the District of Columbia. 


United States ex Rel. Henky D. Phillips, 'I 


Petitioner, 

m. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan A. Hitchcock, Secretary of the 
Interior, Respondents. 


I At Law. No. 44947. 
On Petition for 
Mandamus, &c. 

j 


And the said petitioner, Henry D. Phillips, as to the return to the 
rule to show cause herein of the said respondents, comes and says 
that the said petitioner, by reason of anything by the said respond¬ 
ents in the said return alleged, ought not to be barred from having 
a writ of mandamus issued out of and under the seal of this honor¬ 
able court, to be directed to the said respondents, therein and 
thereby commanding and enjoining them as in and by his said 
petition in that behalf prayed for, because he says that he 
10 has, in and by his said petition, set forth facts sufficient to 
require the said respondents to do and perform the acts in 
said petition prayed. 

Wherefore your petitioner prays judgment and that he may have 
the said writ of mandamus awarded to him as prayed for in and by 
his said petition. 

HENRY D. PHILLIPS, 

Attorney pro Se. 


Supreme Court of the District of Columbia. 

Feiday, January 24^7i, 1902. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugh, 
justice, presiding. 


United States ex Rel. Henky D. Phillips, ] 

Petitioner, I 

^ I No 44047 

Ethan A. Hitchcock, Secretary of the In- 7 
terior, and H. Clay Evans, Commissioner 
of Pensions, Respondents. 


At Law. 


This cause came on to be heard upon the petition filed herein for 
a writ of mandamus, the rule to show cause issued thereon, the re¬ 
turn to said rule, and the other proceedings herein, and upon con¬ 
sideration thereof it is ordered that said rule be discharged and the 
petition dismissed at the cost of said petitioner. 

11 * From the aforegoing the petitioner, by his attorney in 

open court, notes an appeal to the Court of Appeals of the 
District of Columbia, and appeal bond is waived. 
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Appeal. 

Filed January 29,1902. 

In the Supreme Court of the District of Columbia. 

United States ex Rel Henry D. Phillips, 

Petitioner, 

m. 

H. Clay Evans, Commissioner of Pensions, 
and Ethan Allan Hitchcock, Secretary of 
the Interior, Respondents. 

The clerk of said court will enter an appeal to the Court of 
Appeals of the District of Columbia, on behalf of Henry D. Phillips, - 
from the final order and judgment entered January 24,1902. 
Washington, January 24,1902. 

HENRY D. PHILLIPS, 

Attorney pro Se. 

Citation and bond on appeal waived. 

Washington, January 24,1902. • 

ASHLEY M. GOULD, 

Attorney for Respondents. ' 



12 United States oe America, 1 
District of Columbia, 

Supreme Court’of the District of Columbia. 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 
1 to 11, inclusive, to be a true and correct transcript of the record, 
as prescribed by rule 5 of the Court of Appeals of the District of 
Columbia, in cause No. 44947, at law, wherein United States ex reh 
Henry D. Phillips is petitioner and Ethan A.- Hitchcock, Secretary 
of the Interior, et al. are respondents, as the same remains upon the 
, files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of. Washington, in said District, 
Columbia. this 80th day of January, A. D. 1902. 

JOHN R. YOUNG, Clerk. 
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13 In the Court of Appeals of the District of Columbia. 

United States Henry D. Phillips, Petitioner, | 

m. I ' 

H. Clay Evans, Commissioner of Pensions, and Ethan >Fo. 1176. 
Allan Hitchcock, Secretary of the Interior, Respond¬ 
ents. , 

Stipulation. 

The parties hereto do hereby stipulate that no agreement or con¬ 
tract for an attorney’s fee was made by the applicant to his attorney, 
Henry D. Phillips, or filed under the declaration aforesaid, for 
services in the increase case in question. 

H. D. PHILLIPS, 

, Attorney pro Se. 
ASHLEY M. GOULD, 
Attorney for Respondents. 

January SOth, 1902. 

(Endorsed:) No. 1176. Court of Appeals, D. 0., January term, 
1902. US, ex rel. Henry D. Phillips, appellant, m. H. Clay Evans, 
Comm’r, &c^, et al. Stipulation of counsel. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jan. 30,1902. Robert Willett, clerk, 
Endorsed on cover: District of Columbia supreme court. No. 
1176. U. S. ex rel. Henry D. Phillips, appellant, vs. Ethan A. Hitch¬ 
cock, Sec’y, &c., et al. Court of Appeals, District of Columbia. 
Filed Jan. 30,1902. Robert Willett, clerk. 
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Court of Appeals. 

District of Columbia. 


tJOTTED STATES, EX BE!.; BA 

PHILLIPS, 

AppeUajit, I 1902. 

: ’ ' - ys.- 

ETHAN A. HITOHOOOK, SEOBBTAE^Y) Nq. 15, Speraal 
OE THE INTBRICm^ | Calendar. 

H. OLAY EVANS, OOMmSSIONBRl 
OF PENSIONS, I 

Appellees. / IRWIN GASB. 


Brief for 

T^he petition alleges that a pepsion at¬ 

torney, on October 4 th, 1899 , filed a declaratiofi for 
Thomas Irwin, a soldier of the War of the Bebellioh, for 
increase of his perision theretofore granted ; that prior to 
the date mentioned Irwin was granted an invalid pen¬ 
sion, under section' 2 of the act of June 2 ^th, 1890 , 
which provides f ^ ^ . 

“That ail persons who served ninety' days, 
or more, in the military or naval service! of te 
^ United States dunhg the late War of the Re¬ 
bellion, and who have been honorably dis¬ 
charged therefrom, and who are how, or who 









may hereafter be, suffering from a mental or 
physical disability of a permanent character, 
not the result of their own vicious habits, 
which incapacitates them from the perform¬ 
ance of manual labor, in such a degree as to 
render them unable to earn a support, shall 
* * * be placed upon the list of invalid 

pensioners of the United States, and be entitled 
to receive a pension not exceeding twelve dol¬ 
lars per month, and not less than six dollars 
per month, proportioned to the degree of in¬ 
ability to earn a support; and such pension 
shall commence from the date of the filing 
of the application in the pension office, after 
the passage of this act, upon proof that the 
disability then existed, and shall continue dur¬ 
ing the existence of the same.” 

Irwin's original pension was granted for “mental or 
physical disability,” namely, “general debility,” at the 
rate of $6 per month, which rate was “proportioned to 
the degree of (his) inability to earn a support.” 

That on October 4 th, 1899 , a declaration for increase 
was filed, in which it was alleged that the pensioner was 
suffering from rheumatism, heart trouble, vertigo and 
impaired sight, in addition to the disabilities for which 
• he had formerly been pensioned; on March i 8 th, 1901 , 
a certificate was issued by the Commissioner of Pen¬ 
sions, increasing the rate of Irwin’s pension to $12 a 
month, to date from February 21 st, 1900 , the date of 
bolding the medical examination under the claim for 
increase. 

On the day of the issue of the certificate of increase 
the petitioner was certified and paid a fee of $2 for his 
services in the claim for increase, the Pension Commis¬ 
sioner holding that no greater fee was payable, by reason 
of the provisions contained in the fourth proviso of “An 
act making appropriation for the pa)mient of invalid 
and other pensions of the United Slates, for the fiscal 




year ending June 3 , 1892 , and for other purposes/' 
approved March 3 d, 1891 , which reads as follows: 

“Hereafter no agent or attorney shall de¬ 
mand, receive or be allowed any compensation 
under existing law exceeding two dollars, in 
any claim for increase of pension, on account 
of the increase of the disability for which the 
pension has been allowed.” 

Section 4 of the act of June 27 th, 1890 , reads as 
’ follows: 

“That no agent, attorney or other person 
engaged in preparing, presenting or prosecut¬ 
ing any claim under the provisions of this act 
shall, directly or indirectly, contract for, de¬ 
mand, receive or retain for such services in 
preparing, presenting or prosecuting such 
claim a sum greater than ten dollars, which 
sum shall be payable only upon the order of the 
Commissioner of Pensions, by the pension 
agent making payment of the pension al¬ 
lowed.” 

On May 13 th, 1901 , petitioner appealed to the Secre¬ 
tary of the Interior in the matter of the fee, claiming he 
was entitled to $ 10 , under section 4 of the act of June 
27 th, 1890 , and on June 20 th, 1901 , the Secretary of 
the Interior denied* the appeal, and affirmed that “the 
fee in a claim for increase under the act of June 27 th, 
1890 , regardless of the cause upon which said claim is 
based, is governed by the 4 th proviso of the Pension 
Appropriation Act of March 3 , 1891 , and cannot exceed 
$ 2 .” 

That the relator has been advised and believes, and 
therefore charges, that as the original pension was 
granted on account of “mental *or physical disability,” 
namely, “general debility,” and that as the issue of 
March i 8 th, 1901 , increasing the pension, was for 
“mental or physical disability,” namely, “rheumatism, 
heart trouble, vertigo and impaired sight,” he is entitled 






to be certified and paid a fee of $io for preparing, pre¬ 
senting and prosecuting the claim for increase under sec¬ 
tion 4 of the act of June 27 th, 1890 , and he therefore 
prays that a writ of mandamus issue, directed to the 
respondents, commanding the Secretary of the Interior 
to grant his petition of appeal, and commanding the 
Commissioner of Pensions to certify and order paid, 
according to the course and practice of the Pension 
Bureau, a fee of $ 10 , less the $2 already paid. (See 
Record, pp. 1 - 4 .) 

The return to the rule to show cause why the prayer 
of the petition should not be granted is in substance and 
form a demurrer, and prays that the rule may be dis¬ 
charged for the following reasons : 

'T. Because the subject-matter set forth in 
said petition is purely of executive cognizance, 
resting in the judgment and discretion of these 
respondents as Secretary of the Interior and 
Commissioner of Pensions in the ordinary dis¬ 
charge of their official duties. 

“ 2 . Because the aforesaid subject-matter is 
one in which judgment and discretion are to 
be exercised. 

“ 3 . Because the petition does not state facts 
sufficient to constitute a cause of action. 

“ 4 . Because the petition is bad in sub¬ 
stance.” 

(See Record, p. 5 .) 

The relator filed a replication to the above return, set¬ 
ting forth that he had, in and by his petition, set forth 
facts sufficient to require the respondents to do and per¬ 
form the acts in said petition prayed. (See Record, 

p. 6 .) 

The cause was heard by Mr. Justice Claybaugh on 
January 24 th, 1902 , as on demurrer, with the following 
fact admitted, namely, that, no agreement or contract 
for an attorney’s fee was made by the applicant, Thomas 
Irwin, with his attorney, Mr, Phillips, or filed under the 





declaration, for services in the increase case in question. 
(See Record, p. 6 .) For stipulation as to fee agreement 
see Record, p. 8 . 


Argumi^nt. 


Our contention is that by the plain reading of the 
statutes the petitioner is entitled to a fee of $io upon 
the. grant of the increase of pension to Thomas Irwin, 
and that no discretion whatever resides in the Depart 7 
ment officials with reference to the matter. If we be 
correct in this position, the mandamus prayed for, we 
submit, must go. 

Thomas Irwin was pensioned under the act of June 
27 th, 1890,0 at $6 per month, for disability resulting 
from “general debility.” On October 4 th, 1899, the 
petitioner filed his declaration for increase of pension 
under that act, alleging rheumatism, heart trouble, 
vertigo and impaired sight as additional disabilities. On 
March i 8 th, 190.T, a certificate was issued increasing his 
rate of pension from $6 to $12 per month for disability 
resulting from general debility, rheumatism and disease 
of heart. It will be observed that in the first instance 
Irwin was granted a pension for “general debility,” .and 
.that his pension was increased for “rheumatism and 
heart disease” as new causes of disability. 

Under the act of March 3 d, 1891 , it is provided that: 

“Hereafter no agent or attorney shall de¬ 
mand, receive or be allowed any compensation, 
under existing law, exceeding $2 in any claim 
for increase of pension on account of the in¬ 
crease of the disability for which the pension 
had been allowed.” 

The question in this case, therefore, turns upon the 
fact whether Thomas Irwin was granted an increase of 
pension “on account of the increase of the disability for 
which the pension had already been allowed” or for in¬ 
crease of disability resulting from new and other dis¬ 
abilities. 


It will be borne in mind that this cause was heard on 
demurrer; that is to say, upon an admitted state of facts; 
that is to say further, upon an admission of the truth of 
the facts pleaded in the petition for 'mandamus. That 
petition alleges that the claimant was originally pen¬ 
sioned for “general debility;” that he applied for an 
increase of pension under the act of June 27 th, 1890 , for 
rheumatism, heart trouble, vertigo and impaired sight, 
as additional disabilities, and that on March i 8 th, 1901 , 
a certificate of pension was issued, increasing his rate 
from $6 to $12 per month for disability resulting from 
general debility, rheumatism and disease of the heart. 
It will, therefore, be observed that the pension in ques¬ 
tion was increased for rheumatism and heart disease as 
new and additional causes of disability, in addition to 
the disability for which the pension, had been originally 
granted. These facts are admitted, and as the fourth 
proviso of the act of March 3 d, 1891 , provides for a fee 
of $2 only in cases of claim for increase of pension on 
account of the increase of the disability for which the 
pension had been allowed, the admitted facts of this case, 
therefore, show that the proviso just mentioned has not, 
and cannot possibly have, any application whatever to 
the allowance of a fee to Mr. Phillips in securing the in¬ 
creased pension for Thomas Irwin. 

The reason that Congress has seen fit to provide for 
the payment of a fee of $2 only to an attorney for secur¬ 
ing for a claimant an increase of pension on account of 
the increase of the disability for which the applicant has 
been already pensioned obviously is for the reason that 
beside the declaration for increase, the attorney has prac¬ 
tically no other services to perform, the question then 
becoming one of merely medical examination of the 
applicant, to ascertain whether the very disability for 
which he is drawing a pension has physically increased 
so as to entitle him to draw an increased rate of pension, 
and this in the Department is known as “straight in¬ 
crease;” whereas in the case of an application for an 
increase of pension on account of new and additional 









disabilities, besides those for which the applicant was 
already granted a pension, it puts the attorney to the 
labor of proving all the facts to show the right of the 
applicant to pension for such disabilities, the same as 
would be performed under any original application for 
pension, and such an application for increase is, in effect, 
an original application for pension, and which is so 
recognized in the various pension laws. 

Having shown that the act of March 3 d, 1891 , does 
not apply to the relator’s case, the question arises, under 
what act is his fee payable? Upon that head we refer 
the Court again to the fact that it is admitted that the 
increase of pension was granted under the second section 
of the act of June 27 th, 1890 . Now, the fourth section 
of that act provides that the attorney prosecuting any 
claim under its provisions shall not contract for, demand 
or receive a greater sum than $ 10 , which sum shall be 
payable only upon the order of the Commissioner of 
Pensions. It is also admitted that no agreement for fee 
was made or filed in the case. Therefore, the fee “shall 
be payable only upon the order of the Commissioper of 
Pensions.” We say that this last-mentioned provision 
makes it mandatory upon the Commissioner of Pensions 
to pay a fee of $10 in the absence of a fee agreement; but 
if anything is wanting to show that it is his duty so to 
do, it is supplied by the rules and regulations of the De¬ 
partment of the Interior, under the act of June 27 th, 
1890 , and which provide that no contract for attorney’s 
fee shall provide for a sum' greater than $ 10 , but in the 
absence of a contract the attorney’s fee shall be $ 10 . _ 
These rules and regulations were promulgated at the 
time of the passage of the act mentioned as of the date 
of its passage, and have been continued in force ever 
since, as will appear by Appendix A annexed to this 
brief. 

These orders and regulations of the Department have 
the force of law. That was admitted on the argument in 
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the court below, and was so decided by the Supreme. 
Court of the United States in the case of Caha v. U. S., 
152 U. S. 221 . ' 

While we admit that if the appellees can lay claim to 
a scintilla of discretion in the matter of interpreting the 
law or laws regulating the fee of an attorney in the case 
in hand, the writ of mandamus will not be awarded, yet, 
on the contrary, we confidently assert that the facts of 
this case are so clear and unambiguous, and the law 
arising upon those facts so certain and unmistakable, 
that there is left no room for construction, consequently, 
no right to discretion, and that there remains only the 
clear, plain mandate of the law, that the Commissioner 
of Pensions must and shall order paid to the relator the 
fee of $10 for prosecuting the applicant’s case for an in¬ 
crease of his pension on account of new disabilities other 
than those for which he had formerly been pensioned ; 
and that, therefore, the decree of the Court below should 
be reversed, and the cause remanded, with an order that 
the writ of mandamus should be issued as prayed for. 

Respectfully submitted, 

H. D. PHILLIPS, 

Atfy pro s.e. 

E. R. WALKER, 

Of Counsel. 
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APPENDIX A. 

THE ACT 

GRANTING PENSIONS TO SOLDIERS AND SAILORS WHO ARE 

INCAPACITATED EOR PEREORMANCE OE MANUAL 
LABOR^ AND PROVIDING EOR PENSIONS TO WID¬ 
OWS, MINOR CHILDREN AND DEPENDENT 
PARENTS, APPROVED JUNE 2/, 189O, 

AND 

THE RULES AND REGULATIONS THEREUNDER, PROVIDED 
BY THE secretary OE THE INTERIOR. 

Rules and Regulations. 

^ ^ ^ ^ 

The rul6s and regulations of the Department will 
govern all applicants and attorneys. 

No contract for attorney’s fee shall provide for a sum 
greater than $io, but in the absence of a contract the 
attorney’s fee shall be $io. 

Green B. Raum, 
Commissioner of Pensions. 

The foregoing rules and regulations, with the forms 
here following, are adopted and approA^ed. 

John W. Noble, 
Secretary of the Interior. 

The above rules and regulations were confirmed and 
continued by H. Clay Evans, Commissioner of Pensions, 
and Ethan Allan Hitchcock, Secretary of the Interior, as 
appears by the records in the Pension Bureau, and as 
published in the laws of the United States governing 
the granting of army and navy pensions, together with 
the regulations relating thereto, compiled in the law 
division of the Bureau of Pensions, and published in 
accordance with the provisions of section 4748 of the 
Revised Statutes, by H. Clay Evans, Pension Commis¬ 
sioner, Washington, May, 1899. 
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STATEMENT OP THE CASE. 

On September 25,1901, Henry D. Phillips, the appellant, 
filed in the supreme court of the District of Columbia his 
petition for a writ of mandamus against Ethan A. Hitchcock, 
Secretary of the Interior, and H. Clay Evans, Commissioner 
of Pensions, to compel the Pension Commissioner to certify 
and order paid . . . a fee of ten dollars provided for in 
the fourth section of said act of June 27,1890, or such part 
thereof as remains unpaid (two dollars thereof having been 
paid upon the certification and order of said Pension Com- 




missioner upon the issue of said increase of pension certifi¬ 
cate as aforesaid).” There was also a prayer in said petition 
that the Secretary of the Interior be commanded to grant 
the prayer of a “ petition of appeal ” theretofore taken by 
appellant from the decision of the Commissioner of Pen¬ 
sions. 

The petition alleged that on October 4,1899, appellant, 
as attorney for one Irwin, a private in a Pennsylvania regi¬ 
ment in the war between the States, filed a declaration for 
increase of his pension theretofore granted under the act of 
Congress approved June 27,1890, which said pension was at 
the rate of six dollars per month and had been allowed for 

general debility ; ” that the declaration for increase of pen¬ 
sion for said Irwin was ‘ based upon the allegation that the 
pensioner was suffering “ from rheumatism, heart trouble, 
vertigo and impaired sight,” in addition to the disabilities 
for which he had formerly been, pensioned, to wit, general 
debility.” The petition further recites that on the 18th of 
March, 1901, an increased pension of twelve dollars a month 
was granted Irwin, and that on the same day appellant was 
paid a fee of two dollars for his services in said claim for in¬ 
crease, the Commissioner of Pensions claiming that no 
greater fee was due appellant by reason of the provision of 
an act approved March 3,1901, which provision reads as fol¬ 
lows : 

“ Hereafter no agent or attorney shall demand, receive or 
be allowed any compensation under existing law exceeding 
two dollars in any claim for increase of pension on account 
of the increase of the disability for which the pension has 
been allowed.” 

The petition further sets forth that by the fourth section of 
the act of June 27,1890, und,er which the original pension 
was granted, appellant should have been allowed a fee not 
exceeding ten dollars, and that on May 13,1901, appellant 
appealed to the Secretar}^ of the Interior from the action of 
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the Bureau of Pensions in certifying said fee of two dollars, 
contending that he was entitled to a fee of ten dollars under 
the act of June 27,1890, and that on June 20,1901, the Sec¬ 
retary of the Interior denied said appeal and affirmed “ that 
the fee in a claim for increase under the act of June 27, 
1890, regardless of the cause upon which said claim is based, 
is governed by the fourth proviso of the pension appropria¬ 
tion act of March 3, 1891, and cannot exceed two dollars.” 

Upon return of the rule to show cause granted on the fore¬ 
going petition the respondents filed a return in the nature 
of a demurrer, alleging, among other reasons why a writ of 
mandamus should not issue, that “ the said subject-matter 
set forth in said petition is purely of executive cognizance, 
resting in the judgment and discretion of these respondents 
as Secretary of the Interior and Commissioner of Pensions 
in the ordinary discharge of their official duties, and also 
that the aforesaid subject-matter is one in which judgment 
and discretion are to be exercised.” To this return appel¬ 
lant filed a replication, and the cause was heard in the su¬ 
preme court of the District of Columbia, before Mr. Justice 
Clabaug’h, on January 24, 1902, upon the said petition, re¬ 
turn, and replication, who, upon the conclusion of the ar¬ 
gument, without filing any written opinion, ordered and 
adjudged that the rule be discharged and the petition dis¬ 
missed at the cost of the petitioner. 

From this judgment an appeal has been taken to this court. 










ARGUMENT. 


The ruling of the court below is fully sustained by the 
decision of this court in the case of United States ex rel. 
Henry D. Phillips, appellant, vs. Ethan A. Hitchcock, Sec¬ 
retary of the Interior, and H.' Clay Evans, Commissioner of 
Pensions, decided January?, 1902, and reported in 30 Wash¬ 
ington Law Reporter, at p. 45. In the latter case the ap¬ 
pellant, relator in the court below, sought the intervention 
of the same court to compel the same officials to allow him 
a fee which he claimed to be due under the proper construc¬ 
tion of a certain statute, instead of the fee actually allowed 
him by the Commissioner of Pensions upon the construction 
of the statutes adopted by the latter official and sustained by 
the Secretary of the Interior. 

The petition in the case already decided by this court con¬ 
tained the following prayer : 

“ Your petitioner therefore respectfully prays that a writ 
of mandamus may issue out of, and under the seal of, this 
honorable court, to be directed to the Honorable Ethan A. 
Hitchcock, Secretary of the Interior, and the Honorable H. 
Cla}^ Evans, Commissioner of Pensions, commanding and 
enjoining him, the said Secretary of the Interior, to grant 
the praj^er of your petitioner’s said petition of appeal afore¬ 
said, and commanding and enjoining him, the said Commis¬ 
sioner of Pensions, to certify and order paid, according to the 
course and practice of the Pension Bureau, the fee of twenty-five 
dollars provided for in your petitioner’s said articles of agree¬ 
ment, made bet’ween him and the said John Gale, and duly 
filed in the office of the Commissioner of Pensions aforesaid, 
or such part thereof as remains unpaid (ten dollars thereof 
having been paid upon the certification and order of said 
Pension Commissioner, upon -the issue of said pension cer¬ 
tificate).” 

The petition in the case under consideration contained the 
following prayer: 

Your petitioner therefore respectfully prays that a writ 
of mandamus may issue out of, and under the seal of, this 
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honorable court, to be directed to the Honorable Ethan A. 
Hitchcock, Secretary of the Interior, and the Honorable H. 
Clay Evans, Commissioner of Pensions, commanding and 
enjoining him, the said Secretary of the Interior, to grant 
the prayer of your petitioner’s said petition of appeal afore¬ 
said, and commanding and enjoining him, the said Commis¬ 
sioner of Pensions, to certify and order paid, according to the 
course and practice of the Pension Bureau, a fee of ten dollars 
provided for in the 4th section of said act of June 27th, 
1890, or such part thereof as remains unpaid (two dollars 
thereof having been paid upon the certification and order 
of said Pension Commissioner, upon the issue of said increase 
of pension certificate, as aforesaid).” 

It will thus be seen that the relief sought by the appel¬ 
lant in each of these cases is practically the same and based 
upon a state of facts so nearly alike in each case as to be 
practically identical. The language of this court in the 
case already decided and above referred to can be used in 
reference to the facts in this case by simply changing the 
dates of the acts of Congress under consideration. For ex¬ 
ample, this court said (Law Reporter, p. 46): 

“ The determination of the question by the Commissioner 
of Pensions in the first instance, and by the Secretary of the 
Interior on appeal from his decision, whether the relator 
was entitled to contract for a fee with the pensioner under 
the provisions of the amendatory act of July 4, 1884, with¬ 
out power of reduction or rejection on the part of the Com¬ 
missioner, or was governed in the matter of fee allowance 
by the provisions of section four of the act of June 27,1890, 
clearly involved the exercise of discretion.” 

So it is apparent in this case that the determination of 
the question by these officials whether the relator was enti¬ 
tled to a fee of ten dollars under the act of June 27,1890, or 
whether he was entitled to a fee of two dollars under the act 
of March 3, 1891, clearly involved the exercise of discre¬ 
tion. As was said by this court in the prior case (p. 46): 

In order to determine the claim of the relator to the 
payment of the fee demanded, the Commissioner of Pensions 
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was called upon to examine the act of July 4, 1884, and 
compare its provisions with others, particularly with those 
of the act of June 27,1890, the first section of which amends 
or supplements’ section 4707 R. S., and which is the first 
section of the first-mentioned act. It seems necessary for 
him to interpret the meaning and application of the dif¬ 
ferent laws in relation to the facts of the case. He was re¬ 
quired not only to determine whether the application of the 
dependent father was to be granted under section 4707 alone, 
but also whether, though falling in the main under said 
section, it was not governed in respect of the proof and time 
of commencement, and also in the matter of fee allowance, 
by the provisions of the latter act.” 

So in this case the action of the Commissioner of Pensions, 
as well as of the Secretary of the Interior on appeal, involved 
a decision qf the question under the statutes granting pen¬ 
sions, whetliier the disabilities upon the existence of which 
the pejE^^per obtained "his increased pension, was an in- 
crease?i^.t^e disability for which the original pension had 
been a^owfed, op wl^pthep it was an additional and different 
disability'.’'' And it is evident that the fee to which appellant 
was entitled depended upon the construction placed by the 
executive officers upon the statutes granting the pension. 
They were “ called upon to examine the act ” of June 27, 
1890. They were also required ‘Ho interpret the meaning 
and application ” of the act of March 3, 1891, and to render 
an opinion based upon their construction of these two acts 
as applied to the facts in the case in which appellant repre¬ 
sented the pensioner. 

From these considerations it seems apparent, as already 
stated, that this case is fully within the principles estab¬ 
lished by this court in the case above referred to, and that 
the judgment of the court below should be affirmed. 

Ashley M. Gould, 

United States Attorney for the District of 

Columbia, Attorney for Appellees. 







